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Disclaimer

Legal advice is often highly dependent on the facts unique to 
each situation. As such, the content of this presentation is not 
legal advice and is provided for general information purposes 
only. No attorney-client relationship is created by the use of this 
content. Any opinions that I express herein are my own and do 
not necessarily represent the opinions of Baird Holm LLP. 



Learning Objectives
• Demonstrate requirements for compliance 

with CMS’s price transparency rule
• Describe and identify “standard charges” 

under the final rule
• Outline elements of posting 300 “shoppable 

services” in consumer-friendly format
• Review lower court decision in AHA et al. v. 

Azar



Presentation Outline
• A brief-ish history of price transparency under the ACA
• Final price transparency rule (45 CFR Part 180)

– Definitions: hospital, items and services, standard charges
– Publicly posting standard charges in “machine-readable” 

format
– Publicly posting standard charges for 300 “shoppable 

services” in consumer-friendly format
– Penalties for noncompliance

• AHA et al. v. Azar
• Closing comments
• Questions & comments 



A BRIEF HISTORY OF PRICE 
TRANSPARENCY UNDER THE ACA

Escalating obligations for public access to hospitals’ 
“standard charges”



Section 1001 of the ACA

• Section 1001 of the ACA amended by 
§ 10101(f) of HCERA

• Created § 2718 of the Public Health 
Service Act (42 USC § 300gg-18)

• Subsection (e) titled “Standard hospital 
charges”



CMS Under Obama Administration

• No rules, only guidelines in 2015 IPPS 
proposed & final rule 

• A friendly “reminder” from CMS
• Make public:

– A list of “standard charges” 
(chargemaster/gross charges or in another 
form) or 

– Hospital policy for making list of standard 
charges available upon request



CMS Under Trump Administration

• Expressed concern over “reminder” in 
2015 IPPS proposed & final rule

• Effective January 1, 2019 required
hospitals to post “standard charges”
– Machine-readable format
– Update information annually

• CMS issued two FAQs in November & 
December 2018 to address confusion



Quartz, US hospitals are now required by law to post prices online. Good luck finding them (January 15, 2019) available at https://qz.com/1518545/price-lists-
for-the-115-biggest-us-hospitals-new-transparency-law/

https://qz.com/1518545/price-lists-for-the-115-biggest-us-hospitals-new-transparency-law/


Example #1



Example #2



Example #3



Executive Order
• Section 3 titled 

"Informing Patients 
About Actual Prices"

• Directive to HHS to 
draft new regulation 
for hospitals to post 
prices in a patient-
friendly format

• Standard charges 
and negotiated rates

Source: https://www.npr.org/sections/health-shots/2019/06/24/735432387/trump-administration-pushes-to-make-health-care-pricing-more-
transparent##targetText=President%20Trump%20signed%20an%20executive,forces%20may%20drive%20down%20cost; Photo Credit to Carolyn Kaster/AP



CMS Proposed Rule
• By January 1, 2020, all hospitals post standard 

charges and negotiated rates with insurers
• Negotiated rates for 300 "shoppable services”

– 70 selected by CMS; 230 selected by provider
• Consumer-friendly format
• Publicly available website & updated 

annually
• Civil Monetary Penalties for noncompliance & 

appeals process



Industry Response
• Nearly 4,000 industry comments
• AHA, AAMC, AHIP
• AHA's 66-page letter was roadmap of its 

litigation strategy
– § 2718(e) uses the term "standard charges"
– Negotiated rates are trade secrets
– CMS lacks authority to penalize hospitals
– Constitutional issues

• File size & whether all information can be 
"user-friendly" format



FINAL PRICE TRANSPARENCY 
RULE (45 CFR PART 180)

Posting negotiated charges with third party payers & more 
and a potential $300 CMP per day for noncompliance



Highlights
• Effective January 1, 2021
• Creates new section 45 CFR Part 180
• “Publicly available” = published on the internet
• Section Outline

• Definitions: hospital, items and services, standard 
charges

• Publicly posting standard charges in “machine-
readable” format

• Publicly posting standard charges for 300 “shoppable 
services” in consumer-friendly format

• Penalties for noncompliance



Section 2718(e)
• Each hospital operating within the United 

States 
• Shall for each year establish (and update) 

and make public (in accordance with 
guidelines developed by the Secretary) 

• A list of the hospital's standard charges for 
items and services provided by the hospital, 

• Including for diagnosis-related groups 
established under section 1395ww(d)(4) of this 
title



DEFINITIONS
Hospital, items and services, and standard charges



“Hospital” (45 CFR § 180.20)
• Price transparency requirements apply to all 

“hospitals”
• Regulations defer to State law for hospital 

licensure
• Applies to all facilities licensed as hospitals 

under State law
• Also applies to entities where 

agency/department that licenses hospitals 
deems a facility to meet such standards



“Hospital” (45 CFR § 180.20)
• Applies to:

• Critical Access Hospitals (CAHs)
• Inpatient Psychiatric Facilities (IPFs)
• Sole Community Hospitals (SCHs)
• Inpatient Rehabilitation Facilities (IRFs)

• Also applies to off-campus locations operating 
under the same hospital license

• Does not apply to: Veterans Health Administration 
hospitals, Indian Health Service hospitals, and 
Department of Defense hospitals



“Items and Services” (45 CFR §
180.20)

• “Items and services” that could be 
provided to hospital inpatients or 
outpatients for which the hospital has 
established a standard charge

• Individual items and services and service 
packages negotiated with third-party 
payers



“Items and Services” (45 CFR §
180.20)

• Examples: supplies and procedures, room and 
board, facility fees, services of employed
physicians and non-physician practitioners, 
and any other service for which hospital has 
established a standard charge

• If provider is an independent contractor, do 
not have to post his or her charges

• If there are different charges for different 
locations, need to post both charges



“Standard Charges” (45 CFR §
180.20)

• CMS defines “standard charges” as: “the regular rate 
established by the hospital for an item or service 
provided to a specific group of paying patients.” 

• “Standard charges” includes:
– Gross charges (i.e., chargemaster)
– Payer-specific negotiated charge
– De-identified minimum negotiated charge
– De-identified maximum negotiated charge
– Discounted cash price (if none, gross charges)

• Why so many definitions? Reflects patchwork of health 
insurance coverage; CMS believes this many are 
necessary so all patient groups are covered



Gross Charges
• The price that appears for an item or service 

on hospital’s chargemaster
• Essentially, what hospitals are currently posting 

under the 2019 IPPS final rule effective 
January 1, 2019

• Why?
– From preamble comments, it is clear CMS is 

looking for third-party developers to step in to 
create price transparency tools

– Research others



Payer-Specific Negotiated 
Charge

• Applies to any charge that the hospital has 
negotiated with a third-party payer
– Percentage of chargemaster, percentage of 

Medicare rates, etc.
– Does not mean the amount hospital is ultimately 

paid by third party payer and patient
• Excludes Medicare and Medicaid, but 

includes Medicare Advantage, Medicaid 
MCOs and other Medicaid managed care 
plans



De-Identified Minimum and 
Maximum Negotiated Charge

• Same information for the lowest and highest 
payer-specific negotiated charge, but de-
identified

• CMS believes it provides useful “bookends” for 
consumers; also believes consumers could use 
information to negotiate own rates

• Believes it is part of the “complete picture” for 
consumers to make informed decisions 
regarding health care



Discounted Cash Price
• The charge established by the hospital for any 

consumer paying out of pocket for any items 
or services

• Discounted cash price does not take into 
account charity care policies or bill 
forgiveness
– If tax-exempt, not the same as “amounts 

generally billed” under 501(r) policies
• If no discounted cash price, gross charges 

would be “discounted cash price”



PUBLICLY AVAILABLE

A list for “all items and services” and another for 300 
“shoppable services”



Two Distinct Requirements

• Make publicly available a list of all 
items and services in a machine-
readable format (45 CFR § 180.50)
– “All items and services”

• Make publicly available a list of 300 
“shoppable services” in a consumer-
friendly format (45 CFR § 180.60)
– “Shoppable services”



“All Items and Services” (45 CFR 
§ 180.50)

• Not for consumers
– CMS refers to as spreadsheet for “further computer 

processing”
• Must be “machine-readable” (.XML, .JSON, .CSV are 

examples)
• Single digital file
• If same service has different charges based on location, 

must post both
• Updated at least once per year

– Indicate in file or on page where it is uploaded the date of 
most recent update

• Charge information must be “digitally searchable”



“All Items and Services” (45 CFR 
§ 180.50)

• Common data elements (45 CFR § 180.50(b))
– Description of each item or service 
– Gross charge
– Payer-specific negotiated charge (“must be 

clearly associated with the name of the third-
party payer”)

– De-identified minimum negotiated charge
– De-identified maximum negotiated charge
– Discounted cash price
– Any code used by hospital for purposes of 

accounting or billing (e.g., CPT, HCPCS, DRG, 
NDC, etc.)



“All Items and Services” (45 CFR 
§ 180.50)

• Location and accessibility 
requirements
– Free of charge, no username or password, no 

personal identifying information (PII)
– Standardized naming convention for file: 

EIN_hospitalname_standardcharges.filetype
– 49-0123456_localcommunityhospital_ 

standardcharges.xml





“Shoppable Services” (45 CFR §
180.60)

• Consumer-facing
• “Shoppable service” is defined as a 

service that can be scheduled by a 
patient in advance

• Hospital must post 300 “shoppable 
services” in a consumer-friendly format
– CMS selects 70, divided into four categories 

(E&M, Lab & Pathology, Radiology, and 
Medicine and Surgery)

– Hospital selects the other ~230



“Shoppable Services” (45 CFR §
180.60)

• If hospital does not provide all 70 CMS-
specified services, must list but note that 
hospital does not provide the service (e.g., 
“n/a”)

• If hospital does not provide 230 “shoppable
services,” must post as many as possible. 

• Need to hit 300 “shoppable services”
– Example: If hospital only offers 60 of the CMS-

specified services, hospital must select 240 for a 
total of 300



“Shoppable Services” (45 CFR §
180.60)

• How frequently do you bill for the 
services? 

• Must post the standard charges for the 
“shoppable services” and any 
ancillary services commonly billed 
(e.g., facility fees and professional fees 
of employed providers)



“Shoppable Services” (45 CFR §
180.60)

• Data elements
– Plain-language description of the service
– If CMS-specified service is not offered by the 

hospital
– All “standard charges” with the exception of 

“gross charges”
– Location where shoppable service is 

provided
– Accounting or billing code (CPT, HCPCS, 

DRG)



“Shoppable Services” (45 CFR §
180.60)

• No standard format for posting information
• CMS deems hospitals to meet this “shoppable 

service” requirement if hospital has internet-
based price estimator tool

• Same requirements on accessibility (i.e., no 
password, etc.)

• Must be searchable by service description, 
billing code, and payer

• Information must be updated at least once 
annually





Thoughts on Publicly Available 
Lists

• Resource-intensive, especially for 
smaller hospitals

• For “shoppable services,” series of 
drop-down menus

• Potential contracts with third-party 
developers

• State law requirements



Thoughts on Publicly Available 
Lists

• Nondisclosure clauses
• Consider a disclaimer in machine-

readable file or “shoppable-services” on; 
not required by regulation, but 
recommended

• Strive for compliance, not perfection; 
expect missteps 

• First step from CMS? 



MONITORING COMPLIANCE & 
PENALTIES FOR NONCOMPLIANCE

Written notice of noncompliance, corrective action plan, 
and $300 per day Civil Monetary Penalty



Monitoring Compliance
• CMS will primarily rely on complaints from 

individuals and entities
– CMS has setup email address for the receipt 

of complaints 
(PriceTransparencyHospitalCharges@cms.hhs
.gov)

• CMS review of reports of noncompliance
• CMS’s independent review of hospital 

websites



Penalties for Noncompliance
• Usually (but not always) will occur in the following 

order:
– Written notice or warning to hospital of specific 

violations
– Request for corrective action plan (CAP) if 

noncompliance is a “material” violation
– If hospital fails to submit a CAP or CAP is insufficient, 

CMS has authority to impose CMP of up to $300 per 
day and publish noncompliance on CMS website

• Appeals process for CMPs (45 CFR § 180.100 et 
seq.)



LAWSUIT FILED BY AHA ET AL.

Final rule exceeds the statutory intent under § 2718(e) of the 
PHS Act, it is unconstitutional, and it is arbitrary and capricious



AHA et al. v. Alex M. Azar
• Alleged CMS’s final rule is unlawful

– “Standard charges” as used in the statute does not 
include “payer-specific negotiated charges”

– Unconstitutionally compels speech in violation of the 
First Amendment

– Arbitrary and capricious
• U.S. District Court for the District of Columbia sided 

with CMS 
• Note: “It is a close call whether [CMS] reasonably 

interpreted ‘standard charges’ to include rates 
negotiated with third party payers.”

• Lower court decision is currently on appeal; 
decision is not expected before January 1, 2021



FINAL THOUGHTS
Wrapping it up



Price Transparency Rule
• January 1, 2021
• Applies to all hospitals in U.S., with some exceptions (i.e., 

VA, IHS, DOD facilities)
• Two lists made “publicly available”:

– All items and services (large spreadsheet for the machines)
– “Shoppable services” (smaller spreadsheet for the humans)

• Preparation for compliance will likely take months, not 
weeks

• Appeal of lower court ruling may impact date of 
implementation, and scope of final rule
– If not, have a plan in place to comply by January 1, 2021



Posting Negotiated Rates & More: 
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