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The Intersection of Workers’ 
Compensation, FMLA, and ADA

Brian D. Moore

Legal advice is often highly dependent on the facts unique to each situation. As such, the content of this presentation is not 
legal advice and is provided for general information purposes only. No attorney-client relationship is created by the use of 
this content. Any opinions that I express herein are my own and do not necessarily represent the opinions of Baird Holm LLP.

The Basics

• The Nebraska Workers’ Compensation Act
• The Family and Medical Leave Act
• The Americans with Disabilities Act

The Nebraska Workers’ Compensation 
Act (NWCA)

• Covers nearly all employers in Nebraska
• A “no fault” system that provides compensation 

for employees who sustain personal injury by 
accident or occupational disease arising out of 
and in the course of their employment
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NWCA: Compensation

• Temporary Disability Benefits
• Permanent Disability Benefits
• Medical Benefits
• Vocational Rehabilitation Benefits

The Family and Medical Leave Act 
(FMLA)

• Covers employers with 50+ employees
• Provides job-protected leave for up to 12 weeks 

during a 12-month period to care for one’s own or a 
close family members’ serious health condition
– Or to care for a new child, to care for an injured service 

member in the family, or to address qualifying exigencies 
arising out of a family members’ military deployment 

FMLA: Leave Benefits
• Provides 12 weeks of job-protected unpaid leave 

during a 12-month period 
– Leave may be taken intermittently or on a reduced 

schedule when supported by medical need
• Provides for a right to maintain benefits during leave
• Provides for a right to return to same or substantially 

equivalent position
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The Americans with Disabilities Act 
(ADA)

• Generally applies to employers with 15+ 
employees

• Title I:
– Prohibits employers from discriminating against 

qualified individuals on the basis of disability
– Requires employers to provide a reasonable 

accommodation

ADA: Reasonable Accommodations

• Qualified Individual
– Can perform the essential functions of the position with or without 

accommodation
• Disability

– Impairment that substantially limits one or more major life activities
– Or a record of such an impairment

• “Reasonable”
– Determined on case-by-case basis
– Principle test is effectiveness

• Interactive Process

FMLA and ADA in Workers’ 
Compensation Cases

• Leave and benefits
• Duty to accommodate
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Disability vs Serious Health Condition

• “Disability” under NWCA
– Defined in terms of employability and earning capacity
– Entitles injured worker to monetary benefits

Disability vs Serious Health Condition

• “Disability” Under ADA
– Physical or mental impairment that substantially limits one ore more major life 

activities; or
– A record of such an impairment

• Major Life Activities:
– Including, by not limited to: caring for oneself, performing manual tasks, seeing, 

hearing, earing, sleeping, walking, standing, lifting bending, speaking, 
breathing, learning, concentrating, thinking, communicating, working, and 
operation of a major bodily function

• Major Bodily Functions:
– Including, but not limited to: functions of the immune system, normal cell 

growth, digestive, bowel, bladder, neurological, brain, respiratory, circulatory, 
endocrine, and reproduction functions

Disability vs Serious Health Condition

• “Serious Health Condition” under FMLA
– Illness, injury, impairment, or physical or mental condition 

that involves:
• Inpatient care in a hospital, hospice, or residential medical care 

facility; or
• Continuing treatment by a health care provider.

– Continuing treatment:
• Requires employee to be incapacitated by an illness, injury, 

impairment, or physical or mental condition for more than three 
consecutive days and for which they are treated by a health care 
providers on two or more occasions
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Pre-employment Questions:
• Cannot ask about past FMLA leaves
• ADA prohibits questions about past injuries or 

illnesses
• Employer may ask whether applicant can perform 

the essential functions of the job, with or without an 
accommodation
– NWCA provides a potential defense to compensability, if 

injured worker was dishonest in answering this question

Medical Examinations, Certification, 
and Inquiries

• NWCA: 
– Employers may requires a reasonable medical examination for injured employees

• Unreasonable refusal may result in loss of benefits

• FMLA: 
– Employers may require medical examinations and medical certification

• As well as recertification of a serious health condition and for a return to work fitness-for-duty certification

• ADA: 
– Employers may require a medical examination after making a job offer 

• Only if all new employees in the same job category are subject to the same examination, regardless of 
disabilities

– Employers may request reasonable documentation of the individual’s functional 
limitations to support for an accommodation

– Employers may require a “job-related” medical examination
• If there is a reasonable belief that the employee’s current ability to perform the essential functions of their 

job is impaired or the employee poses a direct threat

Leave Issues
• NWCA: 

– No job-protected leave
– However, it is unlawful to discriminate or retaliate

• FMLA:
– Employers may designate workers’ compensation leave as FMLA leave

• ADA:
– An injured worker’s injury may qualify as a “serious health condition” under the FMLA

and “substantially limit a major life activity” under the ADA. In that situation, FMLA may 
be considered a reasonable accommodation. 

– An employer may be required to give non-FMLA leave beyond the 12-week allotment 
as a reasonable accommodation
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Light Duty Work
• NWCA:

– No requirement to offer light duty work, but may help lower claim expenses
• FMLA:

– Employers may provide employees with intermittent FMLA leave in a light duty position, 
but must pay the employee their regular wages while on light duty

– Employers cannot require an injured worker to accept light duty work
• ADA:

– Temporary reassignment to light duty work may be considered a reasonable 
accommodation

– Employers are not required to create light duty jobs or reallocate essential functions of a 
job

Questions? 

Brian D. Moore
402-636-8223

bmoore@bairdholm.com


